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Norfolk-Southern R. Co. v. Whitehead. 

June 14, 1917. 
[92 S. E. 916.] 

1. Railroads (§ 338*)— Crossing Accident — Last Clear Chance.— Al- 
though plaintiff was guilty of contributory negligence if defendant 
knew of his danger or by the exercise of ordinary care should have 
known of his danger in time to have stopped its train and avoided the 
accident by the exercise of ordinary care, it was its duty to do so, and, 
if it failed to do its duty, it was liable. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1096- 
1099.* 10 Va.-W. Va. Enc. Dig. 389.] 

2. Appeal and Error (§ 1064 (1)*) — Review — Harmless Error. — 
As it appears that the train which struck plaintiff's automobile was 
about 1,000 feet away from the crossing when the motorman saw the 
automobile stop upon the track, and the jury must have found by 
the exercise of ordinary care that plaintiff could have stopped its 
train in time to have avoided the accident, failure in an instruction 
on last clear chance to qualify defendant's duty to stop its train and 
avoid the accident by the use of the words "by the exercise of or- 
dinary care," or words of similar import, was harmless error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
4219; Trial, Cent. Dig. §§ 475, 525, 553.* 1 Va.-W. Va. Enc. Dig. 582, 
600 et seq.] 

3. Railroads (§ 338*) — Accident at Crossing — Last Clear Chance 
— Proximate Cause. — In an action for injuries at a railroad cross- 
ing, where defendant was liable under the doctrine of last clear 
chance, if both parties were negligent in other matters alleged, none 
of them could have been the proximate cause of the injury. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1096- 
1099.* 10 Va.-W. Va. Enc. Dig. 389.] 

Error to Circuit Court, Princess Anne County. 

Action by C. T. Whitehead against the Norfolk-Southern 
Railroad Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

The Case. 

The plaintiff in error was the defendant in the court below, 
hereinafter designated "defendant," and the defendant in error 
was plaintiff in the court below, hereinafter designated "plain- 
tiff." 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered, Digests and Indexes. 
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This is a case of injury to an automobile of plaintiff by an 
express electric train of defendant at a public road crossing. 

There was a trial by jury, a verdict for plaintiff in the court 
below, which the latter refused to set aside and entered judg- 
ment against defendant accordingly. Of this judgment the de- 
fendant complains, and assigns as error the action of said court 
in granting and refusing certain instructions and refusing to 
set aside the verdict as contrary to the law and the evidence. 

Ascertaining the material facts, under the rule applicable in 
this court in such case, bearing on the only question we find 
it necessary for us to pass upon, they are as follows : 

The Facts. 

The accident occurred in broad daylight at a station and pub- 
lic road crossing of defendant's railway in a small country vil- 
lage. The railway line runs east and west. The train which 
collided with the automobile was going east at a speed of about 
45 miles an hour as it approached the crossing until it was about 
90 or 120 feet from it. The railway line was perfectly straight 
for several miles west and east of the crossing, and the crossing 
and plaintiff's automobile as it came upon and stopped on the 
railway track at the crossing were plainly visible to the motor- 
man of the train when the latter was 1,000 feet or more away, 
if the train was that distance away at such time. Plaintiff, with 
his little girl beside him in his automobile, traveling along the 
public road from the north going in a southerly direction, ap- 
proached very near the crossing, moving very slowly to avoid 
running upon a Mrs. Gimlett and her little boy, who were just 
ahead of him going in the same direction. Mrs. Gimlett was 
walking on one side of the road along a pathway, her little boy 
alternately darting out into the road and then back, which, 
after he had looked east along the railway line, engaged the 
plaintiff's attention until the instant he was about to go upon 
the railway track, when he looked west and saw the train com- 
ing. The manifest evidence of this preoccupation of the plain- 
tiff and unconsciousness of his imminent peril was in plain view 
of the motorman on the approaching train. Mrs. Gimlett tes- 
tified that at this instant she heard repeated blasts of the train 
whistle (the emergency signal as the jury were warranted in 
believing it) ; that she did not notice the train until then ; that 
it was then west of or at Mr. Kelly's house, not nearer she 
thought (Mr. Kelly's house was about 800 feet west of the 
crossing, 200 feet east of the whistle post, which was 1,000 feet 
west of the crossing) ; that witness was then just crossing over 
the railway track; her father (who was also with her) was com- 
ing behind her, between the rails of the track; that she looked 
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back for her father and saw the plaintiff's automobile very close 
to her (his automobile had come to a standstill, engine stopped 
or gone dead, with the front wheels over the north rail of the 
track standing on the crossing as plaintiff testified), and he 
"was changing" his child over. Taking up the narrative at the 
instant his automobile stopped, the plaintiff testified as follows : 

"* * * And there I was, * * * and the next thing I 
realized if he did not stop his car I was going to be struck, and 
I took the little girl from the right-hand side and started to pass 
her on the left-hand side, and I thought 'I will put her on the 
ground and tell her to run towards Mr. Burgess;' and then I 
thought that she might be bewildered and stand there, and I 
realized that when the car struck that was the way my car 
would be knocked, and I took her up and passed her back, and 
put her on the running board on the right-hand side, and was 
in the act of putting my foot on the gear, so if she struck the 
car would be clear of her, and the way he was coming I seen 
he was bound to hit it, and I put my hand on the child and 
shoved her off the car, and the crash came, and the car went 
180 feet after he struck me down the track." 

In regard to the distance the train was away the instant he 
noticed it when his automobile went on the track, the plaintiff 
testified as follows : 

"It is really hard for me to say how far the car was up the 
track when I first noticed it. I had to judge by this, and meas- 
ured the distance of 500 feet to an object that was between me 
and the car, and the car was on the other side of that object, 
which was 500 feet when I first seen it, and I measured an- 
other object after I had stopped, and that was 390 feet, and 
the car was still on the other side of that when I stopped. How 
much I could not say." 

From Mr. Kelly's testimony the jury were warranted in find- 
ing that the emergency signal of repeated sounding on the whis- 
tle began when the train was west of his house, above the whistle 
post, or 1,000 feet away from the crossing according to the 
plaintiff's testimony. It is true Mr. Kelly stated this distance 
as about 600 feet, but, there being a conflict here, the plaintiff's 
statement on the subject must be taken by us to be the correct 
statement. 

The material testimony for defendant not in conflict with 
that for plaintiff was as follows : 

If the train had been going at a speed of 40 miles an- hour, 
it could have been stopped by the exercise of ordinary care 
to do so in 400 to 500 feet. 

There were three signals blown by the whistle of the train : 
(1) One long whistle, for the station, which was blown soon 
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after they "left the woods," which was west of the whistle post, 
over 1,000 feet from' the crossing; (2) a crossing signal (what 
number of blasts of whistle not state'd) which was blown about 
opposite the whistle post, or about 1,000 feet away from the 
crossing, followed immediately, or almost immediately, by the 
emergency signal of repeated short blasts of the whistle. 

The conductor of the train, a witness for the defendant, tes- 
tified as to the sequence of signals and as to when the emergency 
brakes were put on as follows: 

"Well, my attention was attracted to the accident by the 
whistle blowing. The motorman blew the regular station blow, 
and then immediately after he blew the crossing blow I heard 
him blow several short whistles. That is the danger signal, 
precaution signal. I was sitting on the second or third seat 
from the rear of the coach, and I looked out, and when I looked 
out I saw the front wheels of the machine standing on the 
track, of the first rail from the left-hand side. 

"Q. Then what happened? 

"A. Well, the motorman reduced the speed of his car as soon 
as he began to give the danger signals, and the next thing hap- 
pened the machine was struck." 

The motorman of the train, a witness for the defendant, 
testifies : 

That he saw the plaintiff when he came with his automobile 
"upon the track and stopped. * * * I seen him stop on the 
track, and I tried to stop the train. * * * I did everything 
I could to stop it. * * * I threw the brakes in emergency 
as I usually do if I see anything on the track, and tried to make 
a quick stop." 

The motorman, however, differs from other witnesses for de- 
fendant as to when he put on the emergency brakes with ref- 
erence to the sequence of events in respect to the giving of 
signals, and testified that he saw the plaintiff stop on the track 
before he blew the emergency signal ; that when he saw him 
(to use the motorman's own language) "I thought I could do 
more with the brakes than I could with the whistle," and first 
put on the brakes and then blew the emergency signal. 

Summary ot the Facts. 

The jury were therefore warranted in concluding from the 
evidence that the motorman saw the plaintiff's automobile stop 
on the track when the train was about 1,000 feet away from the 
crossing, before the emergency whistle was blown, and that 
thereafter in the exercise of ordinary care he could have easily 
stopped the train before it reached the automobile on the cross- 
ing. 
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James G. Martini, of Norfolk, for plaintiff in error. 

/. Edward Cole and F. C. Abbott, both of Norfolk, for de- 
fendant in error. 

Sims, J. (after stating the facts as above). As it appears 
from the foregoing statement of facts that the verdict of the 
jury must be sustained under the well-settled doctrine of the 
"last clear chance," it will be necessary for us to consider but 
one instruction of the court below, which bears upon the duty 
of the defendant with respect to stopping its train under the 
circumstances of this case — that is, instruction E, which was as 
follows : 

"The court instructs the jury that, even though they may be- 
lieve from the evidence that the plaintiff in this case was guilty 
of contributory negligence, yet if they further believe from the 
evidence that the defendant company knew of the plaintiff's 
danger or by the exercise of ordinary care should have known 
of the plaintiff's danger in time to have stopped its train and 
avoided the accident, it was its duty to do so, and if they be- 
lieve from the evidence that the said defendant company failed 
to exercise this duty, it is liable, and your verdict should be 
for the plaintiff." 

The objection urged to this instruction is that it imposes an 
absolute and unqualified duty upon the defendant to stop its 
train, and that it should have been qualified by the insertion 
of the words "by the exercise of ordinary care," or words of 
similar import, after the words "avoided the accident" in the 
instruction. 

[1, 2] As a legal proposition this position is correct. The 
instruction as given should have been qualified as suggested, 
and not to do so was error. But upon the facts of the case 
as we must regard them to be, it plainly appears that this was 
error not prejudicial to the defendant, since, with the train 
about 1,000 feet away from the crossing when the motorman 
saw the plaintiff's automobile stop upon the track, the jury 
must have found that by the exercise of ordinary care the 
defendant could have stopped its train in time to have avoided 
the accident. Hence, under the rule on the subject too well 
settled to need citation of authority, this was harmless error. 

[3] A number of questions are raised in the case with re- 
spect to whether the defendant was guilty of negligence in main- 
taining its crossing of the public road in proper condition ; 
whether there was any evidence of an improper crossing to go 
to the jury; what was the degree of care required of defend- 
ant with regard to maintaining the crossing in proper condition ; 
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whether it was negligent in not sounding its whistle properly 
or sounding it too far away from the crossing; whether there 
was any evidence to go to the jury of the nonsounding of the 
whistle properly; whether the plaintiff was guilty of contribu- 
tory negligence so as to bar his recovery in going upon the 
track without having looked and listened in such a manner as 
to make the looking and listening effective; whether in the in- 
stant case the latter should have stopped to make his looking 
and listening effective, etc. But, if both defendant and plaintiff 
were negligent in such matters respectively, it is manifest that 
none of them in the instant case were the proximate cause of 
the injury. The doctrine of the last clear chance being appli- 
cable as aforesaid, what has been said above disposes of the 
case. 

Therefore, for the reasons heretofore stated, we find no error 
in the judgment complained of, and it will be affirmed. 

Affirmed. 

Burks, J., absent. 
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